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RESOLUTION NO. 2002- 180 R

A RESOLUTION AUTHORIZING THE CITY MANAGER TO EXECUTE A TAKEOVER
AGREEMENT WITH FIDELITY AND GUARANTY INSURANCE UNDERWRITERS, INC. FOR
THE VINE STREET DIVERSION SEWER CONTRACT NO. THREE PROJECT; AND
DECLARING AN EFFECTIVE DATE.

IT IS RESOLVED BY THE CITY COUNCIL OF THE CITY OF VICTORIA, TEXAS:
1.

The City Manager is authorized to execute a takeover agreement between the City of Victoria and Fidelity and
Guaranty Insurance Underwriters, Inc., for the Vine Street Diversion Sewer Contract No. Three Project, in the form
attached hereto as Attachment “A”, with such minor changes to form as are approved by the City Attorney.

2.
This resolution shall become effective immediately upon adoption.

PASSED, this the 29® day of October, 2002.
AYES: 7
NAYS: O
ABSTENTIONS: 0
APPROVED AND ADOPTED, this the 29" day of October, 2002.

ARY MID Y TON,

DAVID APMARSMIPH, City Attorney
Distribution: Legal Department Copies Sent: NOVEMBER 7, 2002

Finance Department
Utilities Department




TAKEOVER AGREEMENT
BETWEEN
CITY OF VICTORIA
AND
FIDELITY AND GUARANTY INSURANCE UNDERWRITERS, INC.

This Takeover Agreement is dated , 2002, between Fidelity and

Guaranty Insurance Underwriters, Inc., a Wisconsin corporation (hereinafter “Surety”), and, City

of Victoria (hereinafter Obligee).

A. On October 1, 2001, Obligee entered into a contract in the amount of $6,084,745.00
(hereinafter the “Contract”) for a project known as Vine Street Diversion Sewer Contract 3
(hereinafter “Project”) with Pate and Pate Enterprises, Inc. (hereinafter “Principal”). A
copy of the Contract is attached hereto as Exhibit A (Contract).

B. As required by the Obligee, Surety issued Performance and Payment Bonds numbered
SF0695 dated October 1, 2001, each bond in the amount of $6,084,745.00 (hereinafter the
“Performance and Payment Bonds”) naming Pate and Pate Enterprises, Inc. as Principal
and City of Victoria as Obligee. The Bonds are attached hereto as Exhibit B.

C. On or about September 13, 2002 Principal executed a voluntary letter of default and
requested Surety complete the project.

D. Obligee received the letter of default on or about September 19, has accepted Contractor’s
voluntary default and has requested Surety to complete the project.

E. Surety agrees to procure the completion of the remaining work under the Contract.

F. The Contract is incorporated by reference into this Agreement including, without
limitation, the Instructions for Bidders, the Contract Terms and Conditions, the Plans or
Drawings, and any General or Special Conditions and Specifications, and all addenda,
change orders and modifications to those documents issued in accordance with the terms

of the Contract.
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G.

Current Contract Amount: As of this date, the Contract Amount, adjusted for change
orders of $32,736.41, is $6,117,481.41. Principal (Pate and Pate Enterprises, Inc.) has
been paid $3,436,554.91, and Obligee (City of Victoria) has retained $195,940.83 as
retainage. The Owner (City of Victoria) currently holds the amount of $286,320.79 as
"earned, billed and unpaid contract funds". There is on hand for use in the completion of
the Contract materials and supplies that are listed on Exhibit C.

Surety to Procure Completion of Contact: Surety shall be responsible for procuring the
completion of the Remaining Work. Surety shall procure the performance of the
Remaining Work through one or more Completing Contractors (hereinafter “Completing
Contractor”) which it shall engage at its discretion but with the concurrence of the
Obligee.

No contractual relationship shall exist between Obligee (City of Victoria) and any
Completing Contractor; rather, as between Obligee and Surety, the Surety shall be the
Performance Bond Surety who shall contract with the Completing Contractor.

Schedule for Completion of the Work: Surety will advise Obligee (City of Victoria) of a
schedule for the completion of the Contract. The balance of the contract work will be
accomplished as per the original contract. Obligee agrees to suspend the running of
contract time and assessment of liquidated damages from September 20, 2002 to
September 30, 2002. All other terms and conditions in the Contract regarding the
completion of the Project, including the assessment of future liquidated damages shall
remain unchanged.

Payments to Surety: The remaining contract work will be paid by Obligee to Surety
according to the terms of the contract less extra costs Obligee (City of Victoria) has

incurred because of the original contractor’s (Pate and Pate Enterprises, Inc.’s) default,
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these costs being labor, contract labor, materials, equipment, management time, and

additional expenses incurred from Turner, Collie & Braden, Inc., the Engineer, for services
rendered to administer the project during the time of default and to mitigate the damages
of the default. Surety shall have the right to review and approve such costs, however if
agreement is not reached the parties shall resort to the dispute resolution procedures of the
contract.

L. Penal Sum: The total liability of the Surety is limited to and shall not exceed the penal
sum of the Performance Bond in the amount of $6,084,745.00 plus, that is, the Bond shall
automatically be increased by, the amount of any Change Order or Supplemental
Agreement which increases the Contract price. All payments made by surety, less amounts
paid to surety by obligor, for the performance of the contract shall be credited against the
penal sum of the performance bond.

M.  Payment Bond: Surety’s Payment Bond under the Contract shall remain in full force and
effect according to its terms.

N.  Payment Requisitions: Surety shall submit to Obligee through the Completing
Contractor(s) the information or documentation required regarding the work performed as
set forth in the Contract.

O. Payment: All monies due, and to become due, pursuant to the Contract except for
retention and any lawful offsets shall be made to Surety.

P. No Waiver: It is not the intention of Obligee (City of Victoria) or the surety to waive,
prejudice, amend, alter, revise, release or in anyway adversely to affect any claim, cause of
action or defense, known or unknown, that it might have against any party or any other

person, party or entity.
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Q. Claims Preserved: All claims, rights, causes of action against principal by Surety or
Obligee are preserved and Surety and Obligee, respectively, shall have the right to pursue
these claims, Surety having the right to pursue its claims in its own name or that of
Principal or Obligee. All claims of Obligee (City of Victoria) against Surety are preserved
by Obligee.

R. Notices: All notices and correspondence to Obligee shall be sent by first class U. S. mail,
postage prepaid, with a copy by telecopier or by certified U. S. mail, return receipt
requested, to:

Dawn Green, P. E., Turner Collie & Braden, Inc.
Fax No. (210) 296-2025
Phone No. (210) 296-2000

With a copy to:

Wayne Cockroft, Director of Ultilities, City of Victoria
Fax No. (361) 572-6744
Phone No. (361) 485-3381

All notices and correspondence to Surety shall be first class U.S. mail, postage prepaid with a

copy by telecopier or by certified U.S. mail, return receipt requested to:
Fidelity and Guaranty Insurance Underwriters, Inc.

Bond Claims Department

Attn: R. Scott Cochrane, Claim Manager Surety
P. O. Box 4689

Federal Way, WA 98003-4689

Fax No. (253) 945-1559
Phone No. (253) 945-1541
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With a copy to:
Sam Powell
Fidelity and Guaranty Insurance Underwriters, Inc.
Construction Services Department
P. O. Box 4689
Federal Way, WA 98003-4689
Fax No. (253) 945-1559
Phone No. (253) 945-1548

S. No Third-Party Rights: Nothing in this Agreement shall be deemed to create any rights in
favor of, or to inure to the benefit of, any third party or parties, or to waive or release any
defense or limitation against third party claims.

T. All Claims Referred to Surety: Obligee agrees to refer all inquiries to Surety related to
payment of suppliers and Contractors on the Project.

U. Warranties: It is understood and agreed that upon completion of the Project the Surety and
Completing Contractor shall be responsible for any warranty obligation as set forth in the
Contract.

V. Agreement Binding on Successors: This Agreement shall be binding upon the successors
and assignees of Surety and Obligee.

W.  No Modification Except in Writing: This Agreement cannot be modified except in a
writing signed by all Parties.

X. Law Applies and Dispute Resolution: This Agreement and the performance under this
Agreement, shall be governed by, and construed in accordance with, the laws of the State
of Texas and that, in any suit, action, or proceeding that may be brought arising out of, in

connection with, or by reason of this Agreement, the laws of the State of Texas shall be

applicable and shall govern to the exclusion of the law of any other forum. Venue for any
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action shall be Victoria County, Texas. The parties agree that any dispute arising out of|

or related to this Agreement, shall be resolved in accordance with the terms of the
Contract.

Y. Survival of Warranties: All representations and warranties made in this Agreement shall
survive the execution and delivery of this Agreement and the consummation of the
transaction contemplated thereby.

Z. Counterparts: This Agreement may be executed in any number of counterparts each of
which when executed and delivered shall be deemed to be an original with all counterparts
constituting but one and the same instrument. The execution of this Agreement by any
parties hereto will not become effective until counterparts hereof have been executed by
all parties. The parties executing this Agreement hereby represent and warrant that they

are properly authorized to bind the respective party.
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WHEREFORE, Surety and Obligee have executed this Agreement by their authorized

representatives.

DATED: City of Victoria
By:
Its and lawfully
Authorized representative

DATED: Fidelity and Guaranty Insurance

Underwriters, Inc.

By:
Its and lawfully
Authorized representative

ATTEST:

By:

APPROVED AS TO FORM:

By:

IL:\PROJECTS\200212002-553\Take Over Agreement final.dod
ATTACHMENT "A"




Bond #SF0695
PERFORMANCE BOND

THE STATE OF TEXAS
COUNTY OF VICTORIA

KNOW that Pate & Pate Enterprises, Inc., whose address is 300 Valleywood, The Woodlands, Texas 77380 hereinafter
called Principal, and Inc.%, as Surely, a corporation organized and
existing under the laws of the State of Wisconsin**  and fully authorized and admitted to do business in the State of
Texas, and licensed by the State of Texas fo issue surety bonds, are held and firmly bound unto the City of Victoria, a
municipal corporation ofganized and existing under the laws of the State of Texas, hereinafter called Owner, in the penal
sum of Six Million Eighty-Four Thousand Seven Hundred Forty-Five Dollars and No Cens ($6.084,745.00) in lawful money
of the United Slates, to be paid in Victoria County, Texas, for the payment of which sum well and truly to be made, we
hereby bind ourselves, our heirs, executors, administrators and successors, jointly and severalty, firmly by these presents.
This Bond shall automatically be increased by the amount of any Change Order or Supplemental Agreement which
increases the Contract price, butin no eventshall a Change Order or Supplemental Agreement which reduces the Contract
price decrease the penal sum of this Bond.

*United States Fidelity and .Guaranty Company **Maryland
THE OBLIGATION TO PAY SAME is conditioned as follows: Whereas, the Principal entered into a certain Contract,
identified by Resolution Number 2001-115R, with the City of Victoria, the Owner, dated the 7th day of Auqust, A.D. 2001, a
copy of which is hereto attached and made a part hereof for the Vine Street Diversion Sewer ~ Contract 3, Job No. 18-
65990-108 (the Project).

NOW, THEREFORE, if the Principal shail well, truly and faithfully perform and fulfil all of the undertakings, covenants,
terms, conditions and agreements of said Contract in accordance with the plans, specifications and Contract Documents
: duringmeoriginaltennmereofandanyex!ensionmefeofwhidlmaybegrantedbyﬂzeOwner,wiﬂlorwiﬂmoutnoﬁoetome
Surety, and during the life of any guaranty or warranty required under this Contract, and shall also well and truly perform
andfulﬁﬂallmeundeﬂaldngs,covenants,mls.cmdiﬁonsm\dagreementsofa\ymdaHduIyaMizedMIﬁcaﬁmsof
said Contract that may hereafter be made, notice of which modifications to the Surety being hereby waived; and, if the
Pﬁndpdﬁaﬂmpdraﬂamﬂmeddefeds@ehhulﬂmteﬁdsmmmdﬁpmaappemmapeﬁodofone
(1)yearfmmﬂledaleoffnalcumpleﬁonawmdamptanceofmeProjectbyOmenmd.ifﬂmPﬁncipalshdﬁJHy
ildenmifyandsavehamleesﬂleOWnerfrundlcostsanddamag&sM\id\ Owner may suffer by reason of failure to so
mﬁmnmmammwmm@aumpaymalwﬂwaMemsemmmmthmﬁng
good any defauit or deficiency, then this obligation shalf be void; otherwise, it shall remain in full force and effect.

PROVIDED FURTHER, that if any legal action be filed upon this Bond, exclusive venue shall lie in Victoria County, State of
Texas.

PROVIDEDFURTHER.matﬂiesa‘dSurety,iorvabemoeived.hetebysﬁpuiatesandagreesﬂ\atnomange,e)densionof
line,alteraﬁonoradditionbmelennsofﬂleContractorbﬁteProjecttobepe:fonnedﬂ'uemuderormeSpeciﬁwions
aooompanyingmesameshauinanywiseaﬁectitsobligaﬁononmisBOnd,mditdoesherebywaivenoﬁoeofmysuch
d!ange,extensionofﬁme,atwmﬁonmaddiﬁontoﬂewmsofmethadmwmeProjectubmeSpedﬁcaﬁas.

This Bond is given pursuant to the provisions of Texas Govermnment Code §2253.001, et seq., as amended, and any other
applicable statutes of the State of Texas.
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This Bond i given pursuant to the provisions of Texas Govement Code §2253.001, et seq. as amegde ,and an
applicable statutes of the State of Texas. a’“eﬂ*ﬂ'ed Y obér

"'eWWWWBMWWWWWMhaSMRMMWmMMy
requisﬂenotioesmaybedeﬁveredandonmmsewiceotproeessmaybehadhmattersarismgoutofsuchmreqysmp,as
provided by Article 7.19-1 of the Texas Insurance Code, as amended.

IN WITNESS WHEREOF, this instument is executed in one oniginal copy, this, the lok day of

13,8 ,20_01 .Adtﬁﬁmalmpiesofmeoﬁghaldowmentvdnbedistbutedmaﬂappropﬁate

parties.
S, el

v Pate & interprises, Inc.
sgcn#m Julie Sawyer

Signature

Steve Pate

(Typed name)

(Seal of Principal)
SURETY

Fidelity and anirant'y Insurance Underwriters, Inc.
and United States Fidelity and Guaranty Company

aine Lewis, W

BYLLJ C/‘\.’—(\
-in-Fact (signature)

Roy E. Simmons
Typed Name

(Seal of Surety)

The Resident Agent of the Surety for delivery of notice and service of process is:

Name: Roy E. Simmons
Address: 4200 Research Forest Dr., Ste. 200
The Woodlands, TX 77381
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CERTIFICATE AS TO CORPORATE PRINCIPAL

|, Julie Sawyer .ceuﬁlymatlammeSequyofmeCaporaﬁonnamed
Principal in the within Bond; that  Steve Pate .whosignedBondmbehalfoﬂhePrhcbal.
was then __President ' ofsaidCapomﬁon;matIMhisniersigfme.andhismersignaue

ﬂ\eretoisgemine;andmataaidaondwasdulysigned.sealedandauestedtorandhbehalfofsaid(:orpomﬁonby
authority of its goveming body. '

Julie Sawyer, Secretary

TITLE
August 31, 2001
. DATE

AFFIX CORPORATE SEAL
The rate of premium on this Bond is per thousand or as follows:
$_25.00/Thousand for the first$_ 100,000.00 ,and
$_15.00/Thousand for$ 100,000.00 to$__ 500,000.00  and
$_10.00/Thousand for$_ 500,000.00 10$_2,500,000.00 . and
$__7.50/Thousand for$2,500,000.00 to $_5,000,000.00 _and
$___7.00/Thousand for$5,000,000.00 to$_6,084,745.00 .

Total amount of premium charged §_54,843.00

(Theabovenustbeﬁledhbyaoorporatesurety.)
(Power-of-Atbmeyofpersonsimhgforsmatycurpanymstbeaﬁamed.)
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Bond #SF0695
PAYMENT BOND

THE STATE Of TEXAS
COUNTY OF VICTORIA

KNOW that we, Pate & Pate Enterprises, Inc. a corporation or other entity of the State of Texas, heremaﬁerwﬂed Principal,
and and Insurance Inc.* of , State of
Wisconsin / Maryland , and fully authorized and admitted to do business in the State of Texas and

-FoufThousmd Seven Hundred Fi Dollars and No Cents ($6,084,745.00) in lawful money of the United
Slatas.bbepa.id_thtoda,Texas,forme_pgymentofwtichsumwelandhﬂytobemade,webhdourselm,ourheirs,
“HERte TN PR A R Rty ond soveraly. iy by tese prens.
THECONDmONOFTHISOBUGATIONismM\MIereas.mePrincbaletwedhbaceIthonmwmmcnyof
Vicloria, Texas, the Owner, dated the lak _ dayof () tAD L sen , 2001, acopy of which s hereto atiached
and made a part hereof for the construction of Vine Street Diversion Sewer-Cont:act3,JobHo.18-55990-108(me
Project).
NOWTHEREFORE,iflhePmdpddldmmwymakepawneMDalldaimms,asdeﬁmthexasGommuCode
2253.001, etseq.,,asm;ended,applyinghbaaﬂmateﬁdshﬂeuoseuﬁmdﬂerjedpmvﬁedfainsaid
lerad,menmisobﬁgaﬁmshalbenulandvoid:oﬁaerwiseitshdlremaininfullfon:eandemct

PROVIDED FURTHER, that no final seltiement between the Owner and the Contracior abridge the right of any
beneficiary hereunder whose claim may be unsatisfied. ,
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IN WITNESS WHEREOF, this instrument is executed in one original counterpart, this the (o day of
,20_01 .Addﬁonalwpiesdmeabi\aldowmemwmbetﬁsﬁbmedbalapmpﬁatepam.

(Pmc#) Julie Sawyer BY:
te, President

ADDRESS: 300 Valleywood
(SEAL) —— __The Woodlands, TX 77380

rises, Inc.

)

KXEAf WITNESS SURETY
é"/. [ ) A gﬂeﬁ{z d Guar surance Underg;iters » ;nc.
ely) Seciexk Efaine Lewis, Witness BY: 2:‘; L—~_ __— I

TITLE; 3& E. Simmons, Attorney-In-Fact

ADDRESS:4200 Research Forest Dr,, .Ste. 200

————— The Woodlands, TX 77381

(SEAL)

NOTE: nCmuacbrisParhefslm,alpamersmstexeamm
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CERTIFICATE AS TO CORPORATE PRINCIPAL

[, __Julie Sawyer . certify that | am the Secn of the Corporation named
Principal in the within Bond:; that Steve Pate W$MMMmmmd$
Principal, was then _ President of said Caporation;matlhmhism«signa!ure.andlﬁsmrsigna:ure

M?bggnum;mpMmHMwadeyﬂgm. sealed,andauestedforandhbehalfofsaidCorpomﬁmw

C)%%

7/ (SIGNA

Julie Sawyer, Secretary

(TTTLE)

August 31, 2001

(DATE)

AFFIX CORPORATE SEAL
. The rate of premium on this Bond is per thousand or as follows:
$_25.00/Thousand forthe fist$__ 100,000.00 and

$_15.00/Thousand for$, 100,000.00 _to$ 500,000.00
$_10.00/Thousand for$ 300,000.00 t0$ 2,500,000.00
$__7.50/Thousand for$__ 2,500,000.00 to$_ 5,000,000.00
$__7.00/Thousand for$ 3:000,000.00 t0$ 6,084.745.00

Total amount of premium charged $_ 54,843.00

(‘nleabovenmstbeﬁledhbyacomoraxesuely.)
(PowerofAnomeyofpersmsigmgforaxetycmpanynwstbeaﬂamed)
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